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REVISED TENTATIVE AGENDA 
STATE WATER CONTROL BOARD MEETING 

THURSDAY, JUNE 26, 2014 
 

House Room C 
General Assembly Building 

9th & Broad Streets, 
Richmond, VA 23219 

 
CONVENE – 10:00 A.M. 

 TAB       
 

I. Minutes (December 17, 2013 and March 28, 2014)      A 
 

II. Regulations - Fast-Track 

    Alternate Dispute Resolution Regulations (9VAC25-15)   Harris  C 
 
III. Regulations - Final 
    Chesapeake Bay Preservation Area Designation and Management   Norris  D 
  Regulations (9VAC25-830), Erosion and Sediment Control  
  Regulations (9VAC25-840), Virginia Stormwater Management  
  Program (VSMP) Regulation (9VAC25-870), and General VPDES  
  Permit for Discharges of Stormwater from Construction Activities  
  (9VAC25-880) - Implementing Chapters 151, 303 and 598 of the  
  2014 Acts of Assembly 
 
IV. Watershed Programs        McKercher E 

   Total Maximum Daily Load Reports (Maury River, Cedar Creek, and  
 Tributaries TMDL located in Augusta, Bath, and Rockbridge  
 Counties and Lexington and Buena Vista; Lower Clinch River 
 TMDL  located in Russell, Scott, Tazewell, and Wise counties) 
    Water Quality Management Planning Regulation Amendments:  (1) James River  

Basin (9VAC25-720-60) Maury River, Cedar Creek, and Tributaries  
TMDL - Augusta, Bath, and Rockbridge Counties and Lexington and  
Buena Vista.  (2) Tennessee - Big Sandy River Basin  
(9VAC25-720-90 A) Lower Clinch River TMDL - Russell, Scott,  
Tazewell and Wise Counties.   

 
V. Significant Noncompliers Report      O'Connell F 

 

VI. Consent Special Orders - VPDES      O'Connell G 
    Piedmont Regional Office 
  McGill Environmental Systems of N.C., Inc. (Sussex Co.) 
 
VII. Consent Special Orders - VWP      O'Connell H 
    Northern Regional Office     
  Celebrate Virginia South, LLC (Fredericksburg) 
    Piedmont Regional Office     
  Iluka Resources, Inc. (Greensville Co. & Sussex Co.) 
 
VIII. Public Forum  

         

IX. Other Business 

    Combined Sewer Overflow Grants      Gills  I 
    Division Director's Report:       Davenport 
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  •Notification of No Discharge Zone Designation Application     J 
  Submittal to Secretary of Natural Resources 
  •Report on Review of Trading Ratio for Nutrient Allocation Acquisition  
  Pursuant to § 62.1-44.19:15 B of the Code of Virginia 
  •Notification of Planned Bacteria Total Maximum Daily Load  
  Report Approvals 
    Groundwater Program        Kudlas 
    Future Meetings (September 29-30 & December 11-12) 
 
ADJOURN 
  
NOTE: The Board reserves the right to revise this agenda without notice unless prohibited by law.  Revisions to the 
agenda include, but are not limited to, scheduling changes, additions or deletions. Questions arising as to the latest 
status of the agenda should be directed to the staff contact listed below.    
 
PUBLIC COMMENTS AT STATE WATER CONTROL BOARD MEETINGS: The Board encourages public 
participation in the performance of its duties and responsibilities. To this end, the Board has adopted public 
participation procedures for regulatory action and for case decisions. These procedures establish the times for the 
public to provide appropriate comment to the Board for its consideration.  
 
For REGULATORY ACTIONS (adoption, amendment or repeal of regulations), public participation is governed by 
the Administrative Process Act and the Board's Public Participation Guidelines. Public comment is accepted during the 
Notice of Intended Regulatory Action phase (minimum 30-day comment period) and during the Notice of Public 
Comment Period on Proposed Regulatory Action (minimum 60-day comment period). Notice of these comment 
periods is announced in the Virginia Register, by posting to the Department of Environmental Quality and Virginia 
Regulatory Town Hall web sites and by mail to those on the Regulatory Development Mailing List.  The comments 
received during the announced public comment periods are summarized for the Board and considered by the Board 
when making a decision on the regulatory action. 
 
For CASE DECISIONS (issuance and amendment of permits), the Board adopts public participation procedures in the 
individual regulations which establish the permit programs. As a general rule, public comment is accepted on a draft 
permit for a period of 30 days. If a public hearing is held, there is an additional comment period, usually 45 days, 
during which the public hearing is held.  
 
In light of these established procedures, the Board accepts public comment on regulatory actions and case decisions, as 
well as general comments, at Board meetings in accordance with the following: 
 
REGULATORY ACTIONS: Comments on regulatory actions are allowed only when the staff initially presents a 
regulatory action to the Board for final adoption. At that time, those persons who commented during the public 
comment period on the proposal are allowed up to 3 minutes to respond to the summary of the comments presented to 
the Board. Adoption of an emergency regulation is a final adoption for the purposes of this policy. Persons are allowed 
up to 3 minutes to address the Board on the emergency regulation under consideration.  
 
CASE DECISIONS: Comments on pending case decisions at Board meetings are accepted only when the staff initially 
presents the pending case decision to the Board for final action. At that time the Board will allow up to 5 minutes for 
the applicant/owner to make his complete presentation on the pending decision, unless the applicant/owner objects to 
specific conditions of the decision. In that case, the applicant/owner will be allowed up to 15 minutes to make his 
complete presentation. The Board will then allow others who commented during the public comment period (i.e., those 
who commented at the public hearing or during the public comment period) up to 3 minutes to respond to the summary 
of the prior public comment period presented to the Board.  No public comment is allowed on case decisions when a 
FORMAL HEARING is being held. 
 
POOLING MINUTES:  Those persons who commented during the public hearing or public comment period and 
attend the Board meeting may pool their minutes to allow for a single presentation to the Board that does not exceed 
the time limitation of 3 minutes times the number of persons pooling minutes, or 15 minutes, whichever is less. 
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NEW INFORMATION will not be accepted at the meeting. The Board expects comments and information on a 
regulatory action or pending case decision to be submitted during the established public comment periods. However, 
the Board recognizes that in rare instances, new information may become available after the close of the public 
comment period. To provide for consideration of and ensure the appropriate review of this new information, persons 
who commented during the prior public comment period shall submit the new information to the Department of 
Environmental Quality (Department) staff contact listed below at least 10 days prior to the Board meeting. The Board's 
decision will be based on the Department-developed official file and discussions at the Board meeting. In the case of a 
regulatory action, should the Board or Department decide that the new information was not reasonably available 
during the prior public comment period, is significant to the Board's decision and should be included in the official file, 
the Department may announce an additional public comment period in order for all interested persons to have an 
opportunity to participate. 
 
PUBLIC FORUM: The Board schedules a public forum at each regular meeting to provide an opportunity for citizens 
to address the Board on matters other than those on the agenda, pending regulatory actions or pending case decisions.  
Those wishing to address the Board during this time should indicate their desire on the sign-in cards/sheet and limit 
their presentations to 3 minutes or less. 
 
The Board reserves the right to alter the time limitations set forth in this policy without notice and to ensure comments 
presented at the meeting conform to this policy.  
 
Department of Environmental Quality Staff Contact:  Cindy M. Berndt, Director, Regulatory Affairs, Department of 
Environmental Quality, 629 East Main Street, P.O. Box 1105, Richmond, Virginia 23218, phone (804) 698-4378; fax 
(804) 698-4346; e-mail: cindy.berndt@deq.virginia.gov. 
 
______________________________________________________________________________________________  

 
Regulation for Dispute Resolution, 9VAC25-15 - Amendment 1 – Fast Track Action:  Amendment 1 to 9VAC25-
15 is presented to the Board for your consideration under the fast track regulatory process.  The Regulation for Dispute 

Resolution, 9VAC25-15, was adopted by the Board and became effective on July 1, 2001; however, the authorizing 
provisions under §10.1-1186.3 of the Code of Virginia make reference to statutory requirements for dispute resolution 
and mediation under Chapter 20.2 and Chapter 21.2 of Title 8.01 of the Code of Virginia. These chapters have been 
revised since 9VAC25-15 became effective.  Therefore, a regulatory action to amend 9VAC25-15 is necessary to 
comport to the changes made to the statutory requirements for dispute resolution and mediation in Title 8.01 of the 
Code of Virginia. 

In addition, a periodic review was conducted prior to this regulatory action. No comments were received; however, the 
agency is undertaking this regulatory action due to the changes made to the statutory requirements for dispute 
resolution and mediation in Title 8.01 of the Code of Virginia. 

Section 2.2-4012.1 of the Code of Virginia provides the Board’s authority for the use of the fast-track process. The 
fast-track process is for regulations that are expected to be noncontroversial. After review by the Governor, a notice of 
a proposed fast-track regulation will be published in the Virginia Register and there will be at least a 30 day comment 
period. The regulation will become effective 15 days after the close of the comment period provided that (i) no 
objection to use of the fast-track process is received from 10 or more members of the public, or any member of the 
applicable standing committee of either house of the General Assembly or the Joint Commission on Administrative 
Rules, and (ii) the Department does not find it necessary, based on public comments or for any other reason, to make 
any changes to the proposal. 

At your meeting on June 26, 2014, the Department will request that: 

• The Board authorize the Department to promulgate the proposed amendment to 9VAC25-15 for public 
comment using the fast-track process established in §2.2-4012.1 of the Administrative Process Act for regulations 
expected to be non-controversial. 

• The Board's authorization also constitute its adoption of the regulation at the end of the public comment 
period provided that (i) no objection to use of the fast-track process is received from 10 or more members of the 
public, or any member of the applicable standing committee of either house of the General Assembly or the Joint 
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Commission on Administrative Rules, and (ii) the Department does not find it necessary, based on public 
comments or for any other reason, to make any changes to the proposal. 

• The Board authorize the Department to set an effective date 15 days after close of the public comment period 
provided (i) the proposal completes the fast-track rulemaking process as provided in § 2.2-4012.1 of the 
Administrative Process Act and (ii) the Department does not find it necessary to make any changes to the proposal. 

Stormwater Management Regulations, Erosion and Sediment Control Regulations and the Chesapeake Bay 

Preservation Area Designation and Management Regulations:  At this meeting, staff is presenting for the Board’s 
consideration amendments to 9VAC25-830, 9VAC25-840, 9VAC25-870 and 9VAC25-880 to implement all the 
provisions of HB 1173; SB 423 and HB 1217. 
 
The State Water Control Board (Board) adopted the Stormwater Management Regulations and the Chesapeake Bay 
Preservation Area Designation and Management Regulations at its meeting held on August 26, 2013. During the 2014 
General Assembly Session, the legislature took actions through HB 1173 and SB 423 to make changes to the Virginia 
Stormwater Management Program (VSMP) Regulations. The General Assembly also changed the Chesapeake Bay 
Preservation Act by passing HB 1217. 
 
HB 1173 and SB 423 are identical pieces of legislation that contain language which allows any locality that does not 
operate a regulated municipal separate storm sewer system (MS4) to have the choice of establishing a Virginia 
Stormwater Management Program (VSMP) by July 1, 2014 or having its stormwater program administered by DEQ. 
Localities operating regulated MS4s must adopt a VSMP by July 1, 2014, but counties that are newly-designated by 
the most recent census as operators of MS4s may elect to have a six month delay (until January 1, 2015) to administer 
a VSMP program. DEQ will administer it for them in the meantime, if they opt for the delay. A town located within 
one of the MS4 counties may opt to fall within the county's program, even if the town operates a regulatedMS4.  
 
The legislation also authorizes the State Water Control Board to adopt stormwater management regulations that create 
a procedure for approving permits for individual parcels in a common plan of development; create a procedure 
whereby neither a registration statement nor payment of the state permit fee is required to obtain coverage under the 
General Permit for Discharges of Stormwater from Construction Activities for construction of single family detached 
residential structures; establish a permit fee schedule that ensures that the VSMP Authority portion of the permit fee 
for coverage under the Construction General Permit for small construction activity involving a single family detached 
residential structure with one to less than five acres of land disturbance is no greater than the VSMP Authority portion 
of the fee for coverage of sites with land disturbance of less than one acre within a common plan of development or 
sale; and provide reciprocity with other states regarding certification of best management practices. The legislation 
also allows the submission of an agreement in lieu of a stormwater management plan where land-disturbing activity 
results from the construction of a single-family residence, which is intended to save a homeowner the cost of having to 
hire an engineer when building only one house. The legislation amends provisions of the Stormwater Management Act 
concerning hearings held by localities, and requires localities that are not VSMP authorities to report their land 
disturbing activities to DEQ monthly in order to inform the state quickly regarding commencement of projects that 
require state Construction General Permit coverage.  
 
The legislation includes enactment clauses that 1) enable the State Water Control Board to adopt regulations necessary 
to implement the legislation through an expedited process and 2) state that inclusion of post-construction standards in 
the General Permit for Discharges of Stormwater from Construction Activities shall not be construed to modify the 
scope of federal agency or citizen suit enforcement pursuant to the Clean Water Act. The legislation also contains an 
emergency enactment clause so it took effect upon the Governor's signature. 
 
Specific statutory changes contained in the legislation with proposed regulatory revisions to address them are 
presented below: 
 

CODE SECTION STATUTORY CHANGE REGULATORY REVISION 

62.1-44.15:24 Added definition of 
"Agreement in lieu of a 

stormwater management 

plan" 

9VAC25-870-10. Definitions. 

 
“Agreement in lieu of a stormwater management plan” 
means a contract between the VSMP authority and the 
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owner or permittee that specifies methods that shall be 
implemented to comply with the requirements of a 
VSMP for the construction of a single-family residence; 
such contract may be executed by the VSMP authority in 
lieu of a stormwater management plan. 
 
“Stormwater management plan” means a document(s) 
containing material for describing methods for 
complying with the requirements of the VSMP or this 
chapter. An agreement in lieu of a stormwater 
management plan as defined in these regulations shall be 
considered to meet the requirements of a stormwater 
management plan. 

62.1-44.15:24 Revised definition of 
"Virginia Stormwater 
Management Program 
authority": or "VSMP 
authority" 

9VAC25-870-10. Definitions. 

 
"VSMP authority” means an authority approved by the 
Board after September 13, 2011, to operate a Virginia 
Stormwater Management Program or, until such 
approval is given, the department. An authority may 
include a locality as set forth in § 62.1-44.15:27 of the 
Code of Virginia; state entity… 

62.1-44.15:27 A Revised language related to 
"Establishment of Virginia 
Stormwater Management 
Programs" regarding 
localities; MS4s; the 
operation and establishment 
of a VSMP; and the 
localities' and DEQ's 
responsibilities. 

9VAC25-870-150. Authorization procedures for 

Virginia stormwater management programs. 

 

A. A locality required to adopt adopting a VSMP in 
accordance with § 62.1-44.15:27 A of the Code of 
Virginia or a town electing to adopt its own VSMP in 
accordance with § 62.1-44.15:27 B of the Code of 
Virginia, must submit to the board an application 
package… 
 
9VAC25-880-40. Delegation of authorities to state 

and local programs. 

 

A board-approved VSMP authority is authorized to 
administer requirements of this general permit, including 
but not limited to: (i) registration statement acceptance; 
(ii) fee collection; and (iii) stormwater management plan 
review and approval; and (iv) permit compliance and 
enforcement dependent upon conditions established as 
part of the board approval. 
 
 
 

62.1-44.15:27 A Revised language related to 
establishment of Virginia 
Stormwater Management 
Programs and localities 
"subject to the provisions of 
the Chesapeake Bay 
Preservation Act". 

9VAC25-830-130. General performance criteria. 

 

Add new #6: 

 

6. Any Chesapeake Bay Preservation Act land-disturbing 
activity as defined in § 62.1-44.15:24 of the Code of 
Virginia shall comply with the requirements of 9VAC25-
870-51 and 9VAC25-870-103. 
 
9VAC25-870-51. Chesapeake Bay Preservation Act 

land-disturbing activity. 
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Insert new subsection numbering and revised text: 
 
A. In order to protect the quality of state waters and to 
control the discharge of stormwater pollutants from land-
disturbing activities, runoff associated with Chesapeake 
Bay Preservation Act land-disturbing activities shall be 
controlled regulated by localities subject to the 
Chesapeake Bay Preservation Act or, in the case of state 
and federal agency projects, the department. In 
regulating such land-disturbing activities in accordance 
with subsection B, localities shall have the same 
authority and responsibilities as set forth in these 
regulations for VSMP authorities. 
 
B. After June 30, 2014, such land-disturbing activities… 
 

62.1-44.15:27 B Revised language related to 
a "town"; its relationship to 
a county's VSMP and 
DEQ's VSMP 
responsibilities. 

9VAC25-870-150. Authorization procedures for 

Virginia stormwater management programs. 

 
E. A town locality or other authorized entity not required 
to adopt a VSMP in accordance with § 62.1-44.15:27 A 
of the Code of Virginia but electing to adopt a VSMP 
may shall notify the board department. Such notification 
shall include a proposed schedule for adoption of a local 
stormwater management program on or after July 1, 
2014, and within a timeframe agreed upon by the board 
in accordance with a schedule developed by the 
department. 

62.1-44.15:55 A Revised for consistency 
with "the Erosion and 

Sediment Control Law". 

9VAC25-880-30. Authorization to discharge. 

 

A 4 a. An erosion and sediment control plan from the 
appropriate VESCP authority as authorized under the 
Erosion and Sediment Control Regulations (9VAC25-
840), unless the operator receives from the VESCP 
authority an "agreement in lieu of a plan" as defined in 
9VAC25-840-10… 
 
 

62.1-44.15:28 Clarification of the 
statutory citation related to 
the "development of 
regulations". 

9VAC25-870-66. Water quantity. 

 

A. Channel protection and flood protection shall be 
addressed in accordance with the minimum standards set 
out in this section, which are pursuant to the 
requirements of subdivision 7 of § 4 62.1-44.15:28 of the 
Code of Virginia… 

62.1-44.15:28 A 5 e Added language regarding 
“establishing a fee 
schedule”; “the amount of 
the VSMP authority portion 
of the statewide permit fee 
for coverage" and "general 
permit requirements for "a 
single family detached 
residential structure". 

9VAC25-870-820. Fees for an individual permit or 

coverage under the General Permit for Discharges of 

Stormwater from Construction Activities. 

 

Table – Fee Type: 
 
Chesapeake Bay Preservation Act Land-Disturbing 
Activity (not subject to General Permit coverage; sites 
within designated areas of Chesapeake Bay Act localities 
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with land-disturbance acreage equal to or greater than 
2,500 square feet and less than one acre)  
 
General / Stormwater Management – Small Construction 
Activity/Chesapeake Bay Preservation Act Land-
Disturbing Activity (not subject to General Permit 
coverage)/Land Clearing (Single-family detached 
residential structures within or outside a common plan of 
development or sale with land-disturbance acreage less 
than 5 acres) 
 
Total Fee to be paid by applicant (includes both VSMP 
authority and department portions where applicable) 
$209 
 
Department portion of "total fee to be paid by applicant" 
(based on 28% of total fee paid*) $0 
 
General / Stormwater Management – Small Construction 
Activity/Land Clearing (Areas within common plans of 
development or sale with land-disturbance acreage less 
than one acre) (Areas within common plans of 
development or sale with land-disturbance acreage less 
than one acre, except for single-family detached 
residential structures) 
 
 
9VAC25-870-825. Fees for the modification or 

transfer of individual permits or of registration 

statements for the General Permit for Discharges of 

Stormwater from Construction Activities. 

 

Table:  
 
General/Stormwater Management – Small Construction 
Activity/Land Clearing (Areas within common plans of 
development or sale with land disturbance acreage of 
less than one acre) (Areas within common plans of 
development or sale with land-disturbance acreage less 
than one acre, except for single-family detached 
residential structures) 
 
General / Stormwater Management – Small Construction 
Activity/Land Clearing (Single-family detached 
residential structures within or outside a common plan of 
development or sale with land-disturbance acreage less 
than 5 acres where the locality is the VSMP authority)  
$20 
 
General / Stormwater Management – Small Construction 
Activity/Land Clearing (Single-family detached 
residential structures within or outside a common plan of 
development or sale with land-disturbance acreage less 
than 5 acres where the department is the VSMP 
authority)  $0 
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9VAC25-870-830. State permit maintenance fees. 

 

Table: 
 
General / Stormwater Management – Small Construction 
Activity/Land Clearing (Areas with common plans of 
development or sale with land disturbance acreage of 
less than one acre) (Areas within common plans of 
development or sale with land-disturbance acreage less 
than one acre, except for single-family detached 
residential structures) 
 
General / Stormwater Management – Small Construction 
Activity/Land Clearing (Single-family detached 
residential structures within or outside a common plan of 
development or sale with land-disturbance acreage less 
than 5 acres where the locality is the VSMP authority)  
$50 
 
General / Stormwater Management – Small Construction 
Activity/Land Clearing (Single-family detached 
residential structures within or outside a common plan of 
development or sale with land-disturbance acreage less 
than 5 acres where the department is the VSMP 
authority)  $0 
 
 

9VAC25-880-50. General permit application 

(registration statement) 

 

A 1 c. Any operator proposing a new stormwater 
discharge associated with the construction of a single 
family residence separately built, disturbing less than one 
acre and part of a larger single-family detached 
residential structure, within or outside a common plan of 
development or sale, is authorized to discharge under 
this general permit and is not required to submit a 
registration statement or the department portion of the 
permit fee, provided that the stormwater management 
plan for the large common plan of development or sale 
provides permanent control measures (i.e., stormwater 
management facilities) encompassing the single family 
residence. 
 
A 2 b. Any operator with an existing stormwater 
discharge associated with the construction of a single-
family residence separately built, disturbing less than one 
acre and part of a larger single-family detached 
residential structure, within or outside a common plan of 
development or sale, and that intends to continue 
coverage under this general permit, is authorized to 
discharge under this general permit and is not required to 
submit a registration statement or the department portion 
of the permit fee, provided that: (1) The stormwater 
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management plan for the larger common plan of 
development or sale provides permanent control 
measures (i.e., stormwater management facilities) 
encompassing the single-family residence; and (2) The 
the operator updates its stormwater pollution prevention 
plan to comply with the requirements of this general 
permit… 
 

62.1-44.15:28 A 7 Added language to 
“establish a procedure for 
stormwater management 
plans to govern the 
development of individual 
parcels, including those 
parcels developed by 
subsequent owners”. 

9VAC25-870-55. Stormwater management plans. 

 
A 1: A stormwater management plan for a land-
disturbing activity shall apply the stormwater 
management technical criteria set forth in this part to the 
entire land-disturbing activity. Individual lots in new 
residential, commercial, or industrial developments, 
including those parcels developed under subsequent 
owners, shall not be considered separate land-disturbing 
activities. 
 
 
 
 
 
 

62.1-44.15:28 A 8 Added language to 
“establish a procedure by 
which neither a registration 
statement nor payment of 
the Department’s portion of 
the statewide permit fee 
shall be required for 
coverage under the General 
Permit for Discharges of 
Stormwater from 
Construction Activities for 
single-family detached 
residential structures”. 

9VAC25-880-50. General permit application 

(registration statement). 

 
A 1 c: Any operator proposing a new stormwater 
discharge associated with the construction of a single-
family residence separately built, disturbing less than one 
acre and part of a larger single-family detached 
residential structure, within or outside of a common plan 
or development or sale, is authorized to discharge under 
this general permit and is not required to submit a 
registration statement or the department portion of the 
permit fee, provided that the stormwater management 
plan for the larger common plan of development or sale 
provides permanent control measures (i.e., stormwater 
management facilities) encompassing the single family 
residence. 
 
A 2 b: Any operator with an existing stormwater 
discharge associated with the construction of a single-
family residence separately built single-family detached 
residential structure, disturbing less than one acre and 
part of a larger common plan of development…is not 
required to submit a registration statement or the 
department portion of the permit fee… 
 
9VAC25-870-59. Applying for state permit coverage. 

 
The operator must submit a complete and accurate 
registration statement, if such statement is required, on 
the official department form to the VSMP authority in 
order to apply for state permit coverage. The registration 
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statement must be signed by the operator in accordance 
with 9VAC25-870-370. In accordance with § 62.1-
44.15:28, no registration statement is required for a 
single-family detached residence within or outside a 
common plan of development or sale. 

62.1-44.15:28 A 9 Added language related to 
“reciprocity with programs 
in other states” for the 
certification of proprietary 
BMPs. 

9VAC25-870-65. Water quality compliance. 

 

C. BMPs differing from those listed in subsection B of 
this section or proprietary BMPs certified in other states 
shall be reviewed and approved by the director in 
accordance with procedures established by the 
department. 

62.1-44.15:28 A 13 Added language related to 
“establishing procedures 
for transfer of 
administration of a VSMP 
to the Department”. 

To be addressed in a possible future regulatory 

action. 

 

 

 

 

 

62.1-44.15:34 A Revised language related to 
the submission of a state 
VSMP permit registration 
statement, “if one is 
required”. 

9VAC25-870-59. Applying for state permit coverage. 

 
The operator must submit a complete and accurate 
registration statement, if such statement is required, on 
the official department form to the VSMP authority… 
 
 
9VAC25-880-70. General permit. Part II 

STORMWATER POLLUTION PREVENTION 

PLAN 

 

1. General information. 
 
a. A signed copy of the registration statement, if 
required, for coverage under the general VPDES 
permit… 

62.1-44.15:34 A Included language related 
to the use of “an executed 
agreement in lieu of a 
stormwater management 
plan”. 

9VAC25-870-10. Definitions. 

 
9VAC25-880-30. Authorization to discharge. 

 

A 4 b. A stormwater management plan from the 
appropriate VSMP authority as authorized under the 
Virginia Stormwater Management Program (VSMP) 
Regulation (9VAC25-870), unless the operator receives 
from the VSMP authority an "agreement in lieu of a 
stormwater management plan" as defined in 9VAC25-
870-10 or prepares the stormwater management plan in 
accordance with annual standards and specifications… 
 
9VAC25-880-70. General Permit. Part II A 

 

3 a. New construction activities. A stormwater 
management plan approved by the VSMP authority as 
authorized under the Virginia Stormwater Management 
Program (VSMP) Regulation (9VAC25-870), or an 
"agreement in lieu of a stormwater management plan" as 
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defined in 9VAC25-870-10 from the VSMP authority, or 
a stormwater management plan prepared in accordance 
with annual standards and specifications… 
 
 
 
 

62.1-44.15:34 A Added language to clarify 
the requirements for “a 
locality that is not a VSMP 
authority” to provide a 
general notice of state 
permit requirements and 
report to the Department 
“at least monthly”. 

9VAC25-840-65. Reporting. 

 
Each VESCP authority shall report to the department, at 
least monthly, in a method such as an online reporting 
system and on a time schedule established by the 
department, a listing of each land-disturbing activity for 
which a plan has been approved by the VESCP authority 
under the Act and this chapter. 
 
 
 
 
 
 

62.1-44.15:34 B Removed redundant 
reference to “a VSMP 
authority” and replaced 
with CBPA localities as 
appropriate. 

9VAC25-870-103. VSMP authority requirements 

Requirements for Chesapeake Bay Preservation Act 

land-disturbing activities. 

 

A. A VSMP authority Localities subject to the 
Chesapeake Bay Preservation Act shall regulate runoff 
associated with Chesapeake Bay Preservation Act land-
disturbing activities… 
 
A 2. A local or VSMP authority permit, where as 
applicable, shall be issued permitting the land-disturbing 
activity. 
 
A 3. The VSMP authority locality shall regulate such 
land-disturbing activities… 
 
B. A locality's VSMP authority locality subject to the 
Chesapeake Bay Preservation Act shall adopt an 
ordinance, and other VSMP authorities shall provide 
program documentation, that incorporates the 
components of this section. 

62.1-44.15:44; 62.1-
44.15:45; 62.1-
44.15:46 

Removed reference to the 
“VSMP authority” and 
replaced with the 
“Department” as 
appropriate. 
 
Deleted reference to 
“VSMP authorities” and 
added language clarifying 
“hearing” requirements. 
 
Added clarifying language 
regarding “appeals of 

9VAC25-870-118. Hearings. 

 

The VSMP authority shall ensure that any Any permit 
applicant, permittee, or person subject to state permit 
requirements under the Act Stormwater Management Act 
aggrieved by any action of the VSMP authority 
department or board taken without a formal hearing, or 
by inaction of the VSMP authority, shall have a right to 
may demand in writing a formal hearing pursuant to § 
62.1-44.15:44 of the Code of Virginia and shall ensure 
that all hearings held under this chapter shall be 
conducted in a manner consistent with § 62.1-44.26 of 
the Code of Virginia or as otherwise provide by law. A 
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decisions rendered by 
localities” and “provisions 
for judicial review”. 

locality holding hearings under this chapter shall do so in 
a manner consistent with local hearing procedures. The 
provisions of the Administrative Process Act (§ 2.2-400 
et seq.) shall not apply to decisions rendered by localities 
but appeals. Appeals of decisions rendered by localities 
shall be conducted in accordance with local appeal 
procedures and shall include an opportunity for judicial 
review in the circuit court of the locality in which the 
land disturbance occurs or is proposed to occur. Unless 
otherwise provided by law, the circuit court shall 
conduct such review in accordance with the standards 
established in § 2.2-4027, and the decisions of the circuit 
court shall be subject to review by the Court of Appeals, 
as in other cases under this chapter. 
 
 
 
 

54.1-2300 et seq. For documentation in lieu 
of proof of septic tank 
pump-out every five years, 
amended certification 
requirements. 

9VAC25-830-130. General performance criteria. 

 

6. 7. On-site sewage treatment systems not requiring a 
Virginia Pollutant Discharge Elimination System 
(VPDES) permit shall: 
 
a. Have pump-out accomplished for all such systems at 
least once every five years. 
 
(2) Furthermore, in lieu of requiring proof of septic tank 
pump-out every five years, local governments may allow 
owners of on-site sewage treatment systems to submit 
documentation every five years, certified by a sewage 
handler permitted by the Virginia Department of Health 
an operator or on-site soil evaluator licensed or certified 
under Chapter 23 (§ 54.1-2300 et seq.) of Title 54.1 as 
being qualified to operate, maintain or design on-site 
sewage systems, that the septic system has been 
inspected, is functioning properly, and the tank does not 
need to have the effluent pumped out of it. 

A public comment period was held from April 18, 2014 to May 21, 2014. During this comment period comments were 
received from a total of 6 individuals, representing Dewberry; Joyce Engineering; Rappahannock County; the 
Culpeper Soil & Water Conservation District; Fairfax County and the Virginia Municipal Stormwater Association. A 
summary of the comments as well as staff responses is provided below for each of the regulatory actions: 
 
9VAC25-830 – Chesapeake Bay Preservation Area Designation and Management Regulations 

 

Commenter  Comment  Agency response 

Paul Shirey, 
P.E., Director, 
Code 
Development 
and Compliance 
Division, Fairfax 
County  
 

9VAC25-830-130 6 General 

performance criteria. 

 

Typographical error: Replace the 
word “Area” in “Chesapeake Bay 
Preservation Area” with the word 
“Act”. 

Proposed text corrected based on comment 
received. 
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9VAC25-840-65 – Erosion and Sediment Control Regulations 

 

Commenter  Comment  Agency response 

Paul Shirey, 
P.E., Director, 
Code 
Development 
and Compliance 
Division, Fairfax 
County 
. 

9VAC25-840-65 Reporting. 

 

The reporting requirement in the 
proposed regulation goes beyond 
the statutory requirement in §62.1-
44.15:34 of the act passed by the 
General Assembly (Chapters 303 
and 598 of the 2014 Acts of 
Assembly). Under the statute, 
reporting is not required for VESCP 
authorities that are also VSMP 
authorities and reporting is required 
only for land-disturbing activities 
equal to or greater than one (1) acre. 
It would be redundant to require 
reporting from VSMP authorities 
which cannot approve land-
disturbing activity without evidence 
of state permit coverage. The 
proposed regulation should be 
revised to match the requirements 
of the act. 

The proposed change to the Erosion and 
Sediment Control Regulation (9VAC25-840-
65) reflects the statutory change in the Virginia 
Stormwater Management Program (VSMP) 
Regulation (§62.1-44.15:34) while retaining 
the reporting requirements for all VESCP 
authorities set forth in the Erosion and 
Sediment Control Law (§62.1-44.15:59). 

 

9VAC25-870 – Virginia Stormwater Management Program (VSMP) Regulations 

 

Commenter  Comment  Agency response 

Rappahannock 
County Board of 
Supervisors – 
John W. 
McCarthy – 
County 
Administrator 

Encourage the adoption of proposed amendments to 
the Virginia Stormwater Management Regulations 
that allow localities to opt in to establishing a VSMP 
authority and to allow for an agreement in lieu of a 
stormwater plan for construction of a single family 
detached residence – Urge the adoption of these 
provisions. 

Comment Acknowledged. 

Kimberly 
Vanness Larkin 
- Dewberry 

RE: 9VAC25-870-55 A 1: There appear to be 
implementation issues with regards to what is 
considered a “common plan of development” 
especially with individual land bays or lots within 
commercial developments which have been 
established for a number of years.  This is in reference 
to lines 69-70 of the statutory 2014 changes.  Line 70 
includes the statement "including those developed 
under subsequent owners, shall not be considered 
separate land disturbing activities'.  In many instances 
the new owners of the lots, may not be privy to the 
original Stormwater management calculations or 
plans.  The new owner's engineers cannot certify any 
calculations for the common plan of development and 
in most instances are handling the Stormwater 
management for each lot on-site.  Is there any way to 
clarify this section to alleviate this issue?  I believe 
this was included to address sites with regional SWM 
basins, but since each parcel/lot/site is responsible for 

Revisions made based on statutory 
changes. The concept of a "common 
plan of development" will be further 
clarified through guidance. 
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their own E&S plans, I’m not sure how that would be 
implemented either to address the VSMP 
requirements. A detailed guidance document would be 
helpful for these situations. 
 
 
 

Jenny Joyce - 
Joyce 
Engineering 

9VAC25-870-825 and 9VAC25-870-830 - It does not 
appear that the Code of Virginia §62.1-44.15:28.A.5.e 
provides authority to revise the fee schedules included 
in 9VAC25-870-825 (Fees for the Modification or 
Transfer of Individual Permits or of Registration 
Statements for the General Permit for Discharges of 
Stormwater from Construction Activities) or 
9VAC25-870-830 (State Permit Maintenance Fees).  
The above-referenced section of the Code is specific 
to the permit fee for coverage under the General 
Permit for Discharges of Stormwater for Construction 
Activities.  Therefore, the above-referenced section of 
the Code appears to apply only to the fees included in 
9VAC25-870-820 (Fees for an Individual Permit or 
Coverage under the General Permit for Discharges of 
Stormwater from Construction Activities).  I 
recommend deleting the proposed changes to the fee 
schedules in 9VAC25-870-825 and 9VAC25-870-830. 
 

Revisions made based on statutory 
changes. It is the interpretation of the 
Department that the proposed revisions 
to the "fee schedules" are a necessary 
part of the entire process for obtaining 
and maintaining coverage under the 
"General Permit", including any 
possible "modification"; "transfer" or 
"maintenance" requirements. 

Richard Jacobs, 
P.E. – Culpeper 
Soil and Water 
Conservation 
District 

General Comment: The listing of specific BMPs in 
the Regulations does not allow for flexibility to adapt 
to changing policy and technical guidance. The 
Virginia Stormwater BMP Clearinghouse Website is 
the resource for approved and up-to-date BMPs. 
Finally, BMP approval rests with the State and not 
local governments. By removing the list of BMPs 
from subsection B of 9VAC25-870-65, it allows the 
State the flexibility under subsection C to modify 
approved BMPs listed on the Virginia Stormwater 
BMP Clearinghouse Website. 

This is outside of the scope of the 
current statutory changes and the 
current regulatory process. 

Richard Jacobs, 
P.E. – Culpeper 
Soil and Water 
Conservation 
District 

9VAC25-870-65 B: 

 
B. The BMPs listed in this subsection on the Virginia 
Stormwater BMP Clearinghouse Website are 
approved for use as necessary to effectively reduce the 
phosphorus load and runoff volume in accordance 
with the Virginia Runoff Reduction Method. Other 
approved BMPs found on the Virginia Stormwater 
BMP Clearinghouse Website may also be utilized. 
Design specifications and the pollutant removal 
efficiencies for all approved BMPs are found on the 
Virginia Stormwater BMP Clearinghouse Website. 
1. Vegetated Roof (Version 2.3, March 1, 2011); 
2. Rooftop Disconnection (Version 1.9, March 1, 
2011); 
3. Rainwater Harvesting (Version 1.9.5, March 1, 
2011); 
4. Soil Amendments (Version 1.8, March 1, 2011); 

This is outside of the scope of the 
current statutory changes and the 
current regulatory process. 
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5. Permeable Pavement (Version 1.8, March 1, 2011); 
6. Grass Channel (Version 1.9, March 1, 2011); 
7. Bioretention (Version 1.9, March 1, 2011); 
8. Infiltration (Version 1.9, March 1, 2011); 
9. Dry Swale (Version 1.9, March 1, 2011); 
10. Wet Swale (Version 1.9, March 1, 2011); 
11. Sheet Flow to Filter/Open Space (Version 1.9, 
March 1, 2011); 
12. Extended Detention Pond (Version 1.9, March 1, 
2011); 
13. Filtering Practice (Version 1.8, March 1, 2011); 
14. Constructed Wetland (Version 1.9, March 1, 
2011); and 
15. Wet Pond (Version 1.9, March 1, 2011). 

Richard Jacobs, 
P.E. – Culpeper 
Soil and Water 
Conservation 
District 

9VAC25-870-65 C: 

 

C. BMPs differing from those listed in subsection B of 
this section on the Virginia Stormwater BMP 
Clearinghouse Website or propriety BMPs certified in 
other states shall be reviewed and approved by the 
director in accordance with procedures established by 
the department. 

This is outside of the scope of the 
current statutory changes and the 
current regulatory process. 

Paul Shirey, 
P.E., Director, 
Code 
Development 
and Compliance 
Division, Fairfax 
County 

9VAC25-870-59 Applying for state permit 

coverage. 

 

Recommend adding an additional sentence to make it 
clear that construction of a single-family detached 
residential structure that requires permit coverage but 
does not require a registration statement is nonetheless 
subject to the permit. 

Addressed in the General Permit 
regulation in 9VAC25-880-30 A 3 that 
states that any operator governed by this 
general permit is authorized to 
discharge to surface waters of the 
Commonwealth of Virginia provided 
that "the operator complies with the 
applicable requirements of 9VAC25-
880-70 (the General Permit 
requirements). 

Paul Shirey, 
P.E., Director, 
Code 
Development 
and Compliance 
Division, Fairfax 
County 

9VAC25-870-820 Fees for an individual permit or 

coverage under the General Permit for Discharges 

of Stormwater from Construction Activities. 

 

The development of a single-family detached 
residential structure disturbing less than an acre of 
land outside of a common plan of development would 
be considered a Chesapeake Bay Act Land-Disturbing 
Activity. The proposed fee of $209 for a single-family 
detached residential structure within or outside a 
common plan of development or sale from zero to five 
acres is not consistent with the $290 fee charged for 
Chesapeake Bay Act Land-Disturbing activities. There 
shouldn’t be two different fees that could be applied to 
the same land-disturbing activity. The descriptor 
should be changed to apply the $209 fee only to land-
disturbing activities between one and less than five 
acres in accordance with §62.1-44.15:28.A.5.e in 
Chapter 303 of the 2014 Acts of Assembly. 
 

 
 

The wording in the "Fee Type" table in 
9VAC25-870-820 has been revised to 
address this comment. Localities have 
the ability to raise or lower the 
identified fees as needed to fund their 
programs. 

Paul Shirey, 9VAC25-870-820 Fees for an individual permit or The revision is consistent with the 
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P.E., Director, 
Code 
Development 
and Compliance 
Division, Fairfax 
County 

coverage under the General Permit for Discharges 

of Stormwater from Construction Activities. 

 

The phrase “except for single-family detached 
residential structures” needs to be added to the end of 
the fee type description for “General / Stormwater 
Management – Small Construction Activity/Land 
Clearing (Sites or areas within common plans of 
development or sale with land-disturbance acreage 
equal to or greater than one acre and less than five 
acres)” in accordance with §62.1-44.15:28.A.5.e in 
Chapter 303 of the 2014 Acts of Assembly. 

statutory change. Localities have the 
ability to raise or lower the identified 
fees as needed to fund their programs. 

Paul Shirey, 
P.E., Director, 
Code 
Development 
and Compliance 
Division, Fairfax 
County 

9VAC25-870-825 Fees for the modification or 

transfer of individual permits or of registration 

statements for the General Permit for Discharges 

of Stormwater from Construction Activities. 

 

The modification/transfer fee should be eliminated for 
all land-disturbing activities that do not require 
coverage under the general permit or registration 
statements. 

The revision is consistent with the 
statutory change. Localities have the 
ability to raise or lower the identified 
fees as needed to fund their programs. 
The revisions were made based on 
statutory changes. It is the interpretation 
of the Department that the proposed 
revisions to the "fee schedules" are a 
necessary part of the entire process for 
obtaining and maintaining coverage 
under the "General Permit", including 
any possible "modification"; "transfer" 
or "maintenance" requirements. 

Paul Shirey, 
P.E., Director, 
Code 
Development 
and Compliance 
Division, Fairfax 
County 

9VAC25-870-825 Fees for the modification or 

transfer of individual permits or of registration 

statements for the General Permit for Discharges 

of Stormwater from Construction Activities. 

 

The phrase “except for single-family detached 
residential structures” needs to be added to the end of 
the fee type description for “General / Stormwater 
Management – Small Construction Activity/Land 
Clearing (Sites or areas within common plans of 
development or sale with land-disturbance acreage 
equal to or greater than one acre and less than five 
acres)” in accordance with §62.1-44.15:28.A.5.e in 
Chapter 303 of the 2014 Acts of Assembly. 
 

The revision is consistent with the 
statutory change. Localities have the 
ability to raise or lower the identified 
fees as needed to fund their programs. 

Paul Shirey, 
P.E., Director, 
Code 
Development 
and Compliance 
Division, Fairfax 
County 

9VAC25-870-830 State permit maintenance fees. 

 

The phrase “except for single-family detached 
residential structures” needs to be added to the end of 
the fee type description for “General / Stormwater 
Management – Small Construction Activity/Land 
Clearing (Sites or areas within common plans of 
development or sale with land-disturbance acreage 
equal to or greater than one acre and less than five 
acres)” in accordance with §62.1-44.15:28.A.5.e in 
Chapter 303 of the 2014 Acts of Assembly. 
 

The revision is consistent with the 
statutory change. Localities have the 
ability to raise or lower the identified 
fees as needed to fund their programs. 

Randy Bartlett, 
President – 
Virginia 

General – Provisional Approval of Local 

Ordinances:  

 

Comment acknowledged. 
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Municipal 
Stormwater 
Association 

Many VAMSA Members are taking the final steps to 
adopt Virginia Stormwater Management Program 
(VSMP) ordinances prior to the July 1, 2014 
implementation deadline, making it impossible for 
them to incorporate new regulatory text at this late 
stage in the process. In recognition of this situation, 
DEQ has agreed to issue a one-year provisional 
approval to localities in this position. VAMSA 
appreciates this flexibility, and asks that DEQ 
memorialize it in any correspondence it sends to 
impacted localities. 
 
 

Randy Bartlett, 
President – 
Virginia 
Municipal 
Stormwater 
Association 

General – Future Amendments: 

 

We request that the Board cap the number of times a 
locality must make ordinance changes each year at 
one. If there are statewide regulatory changes that 
occur after an ordinance is updated for the year, the 
locality should be allowed twelve months to make 
those additional changes. 
 

Comment acknowledged. 

Randy Bartlett, 
President – 
Virginia 
Municipal 
Stormwater 
Association 

Stormwater Management Plans – 9VAC25-870-55: 

 

VAMSA is concerned that although the Board has 
proposed no changes to the existing language, the 
current regulatory text could be read as conflicting 
with newly enacted Chapters 303 and 598. Revisions 
to VA Code §62.1-44.15:28 state that the Board is 
authorized to adopt regulations that shall: "7. Establish 
a procedure by which a stormwater management plan 
that is approved for a residential, commercial, or 
industrial subdivision shall govern the development of 
the individual parcels, including those parcels 
developed under subsequent owners;" In contrast, the 
existing regulations mandate that "Individual lots in 
new residential, commercial, or industrial 
developments shall not be considered separate land-
disturbing activities."  VAMSA has identified two 
inconsistencies between the new law and existing 
regulations. 
 
First, the 2014 legislation does not use the term 
"new". VAMSA supports allowing individual lot 
owners to develop their properties under the terms of a 
previously approved stormwater management plan. 
However, the term "new," which is undefined, will 
cause confusion at the local level. Would a 
subdivision built on a redevelopment site be 
considered "new" such that individual lot owners 
would be covered by an approved plan? 
 
Second, the 2014 legislation uses the term 
"subdivision" rather than "development." 
"Subdivision" typically has a very specific definition 

Referenced concerns will be addressed 
in guidance. The proposed revisions, 
which are consistent with the statutory 
changes, have already been 
incorporated into ordinances at the local 
level. 
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at the local level, although the particulars vary among 
localities. It is unclear whether individual lot owners 
in a development that is not a formal subdivision 
could avail themselves of the benefit of a previously 
approved plan. 
 
VAMSA questions the use of the phrase "shall not be 
considered separate land-disturbing activities." Some 
individuals who are developing individual lots may 
believe based on this language that they are not 
conducting a "land-disturbing activity," and are thus 
not required to obtain a state permit, even if their lot 
exceeds the 1 acre threshold for state coverage. 
 
To address the above issues, VAMSA suggests 
revising the sentence to read: 
 
"Individual lots in new residential, commercial, or 
industrial developments subdivisions, including those 
developed under subsequent owners, shall not be 
considered separate land-disturbing activities 
requiring the submittal of an individual stormwater 
management plan to the VSMP authority." 

Randy Bartlett, 
President – 
Virginia 
Municipal 
Stormwater 
Association 

State Coverage Transfer and Modification Fees – 

9VAC25-870-825: 

 

The Board has proposed a reduced fee of $20 for 
transfers of individual permits or registration 
statements if a locality is the VSMP authority and the 
transfer relates to a "single-family detached residential 
structure within or outside a common plan of 
development or sale with land-disturbance acreage 
less than 5 acres." 
 
Consistent with Chapters 303 and 598, 9VAC25-870-
59 (Applying for state permit coverage) correctly 
provides: "In accordance with §62.1-44.15:28, no 
registration statement is required for the construction 
of a single-family detached residential structure within 
or outside a common plan of development or sale." 
 
Because no registration statement or state coverage 
will be required for a single-family detached 
residential structure or for a Chesapeake Bay land-
disturbing activity, there will never be a transfer or 
modification of the coverage. These fees will not be 
charges at the local level. Therefore, there is no need 
for including reduced fees in the amended regulations 
at 9VAC25-870-825. VAMSA recommends the 
deletion of the appropriate text. 
  

The revision is consistent with the 
statutory change. Localities have the 
ability to raise or lower the identified 
fees as needed to fund their programs. 

Randy Bartlett, 
President – 
Virginia 
Municipal 

State Permit Maintenance Fees – 9VAC25-870-

830: 

 

The Board has proposed a reduced state permit 

The revision is consistent with the 
statutory change. Localities have the 
ability to raise or lower the identified 
fees as needed to fund their programs. 
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Stormwater 
Association 

maintenance fee for Chesapeake Bay Act Land-
Disturbing Activity and for small construction 
activities (either for areas within common plans of 
development or sale with land-disturbance acreage 
less than one acre or for single family detached 
residential structures with land-disturbance less than 5 
acres where the locality is the VSMP authority). 
 
Consistent with Chapters 303 and 598, the existing 
text of 9VAC25-870-51 (Chesapeake Bay 
Preservation Act land-disturbing activity) states that 
"After June 30, 2014, such land-disturbing activities 
shall not require completion of a registration statement 
or require coverage under the General Permit for 
Discharges of Stormwater from Construction 
Activities…" 
 
Because no registration statement or state coverage 
will be required for a single-family detached 
residential structure or for a Chesapeake Bay land-
disturbing activity, there will never be a permit that 
needs maintenance. These fees will not be charges at 
the local level. Therefore, there is no need for 
including reduced fees in the amended regulations at 
9VAC25-870-830. VAMSA recommends the deletion 
of the appropriate text. 
 

 

9VAC25-880 – General Permit for Discharges of Stormwater from Construction Activities 

 

Commenter  Comment  Agency response 

Rappahannock 
County Board of 
Supervisors – 
John W. 
McCarthy – 
County 
Administrator 

Encourage the adoption of proposed amendments to 
the Virginia Stormwater Management Regulations 
that allow localities to opt in to establishing a VSMP 
authority and to allow for an agreement in lieu of a 
stormwater plan for construction of a single family 
detached residence – Urge the adoption of these 
provisions. 

Comment acknowledged. 

 

Regulation to incorporate the corresponding TMDL wasteload allocations:   Staff will ask the Board to approve 
portions of two TMDL Reports and adopt amendments to two sections of the Water Quality Management Planning 
(WQMP) regulation:  9 VAC 25-720-60.A (James River Basin) and 9 VAC 25-720-90.A (Tennessee-Big Sandy River 
Basin).  The amendments consist of adding three new WLAs.  All TMDL reports containing these WLAs have been 
approved by EPA. 

 

The Clean Water Act (“CWA”) and the U.S. EPA Water Quality Management and Planning Regulation (40 CFR 
§130) require states to identify waters that are in violation of water quality standards and to place these waters on the 
state’s 303(d) List of Impaired Waters.  Also, the CWA and EPA’s enabling regulation require that a TMDL be 
developed for those waters identified as impaired.  In addition, the Code of Virginia, §62.1-44.19:7.C requires the 
State Water Control Board (“the Board”) to develop TMDLs for impaired waters.  A TMDL is a determination of the 
amount of a specific pollutant that a water body is capable of receiving and still meets water quality standards for that 
pollutant.  TMDLs are required to identify all sources of the pollutant and calculate the pollutant reductions from each 
source that are necessary for the attainment of water quality standards. 
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Every TMDL consists of three basic components.  They are the point source component called the wasteload allocation 
(“WLA”), the nonpoint source component called the load allocation (“LA”), and the margin of safety component 
(“MOS”).  The TMDL is equal to the sum of these three components. 
 
The U.S. EPA’s Water Quality Management and Planning Regulation 40 CFR §130.7(d) (2) directs the states to 
incorporate EPA-approved TMDLs in the state’s Water Quality Management Plan.  Also, U. S. EPA’s Water Quality 
Management and Planning Regulation 40 CFR§122.44(d) (1) (vii) (B) requires that a new or reissued VPDES permits 
be consistent with the TMDL WLA.  This means that the WLA component of the TMDL will be implemented through 
the requirements specified in the VPDES permits, for example through numeric water quality based effluent 
limitations or in certain cases best management practices (“BMPs”).  Virginia is implementing the LA component 
using existing voluntary, incentive and regulatory programs such as the Virginia Agricultural Cost-Share Program.  
Specific management actions addressing the LA component are compiled in a TMDL implementation plan (“TMDL 
IP”). 
 
Staff will propose Board approval of two EPA-approved TMDL reports containing the following TMDL WLAs: 
 

1. The Maury River, Cedar Creek, and Tributaries TMDL, located in Augusta, Bath, and Rockbridge counties 
and the cities of Lexington and Buena Vista, proposes sediment reductions for the Colliers Creek watershed 
and provides a sediment wasteload allocation of 103.4 tons/yr.   

2. The Lower Clinch River TMDL, located in Russell, Scott, Tazewell, and Wise counties, proposes sediment 
reductions for the Laurel Creek and Thompson Creek watersheds and provides sediment wasteload allocations 
of 0.26 tons/yr and 0.22 tons/yr.    

 
The specific portions of the TMDL reports to be approved include the TMDL itself and all the TMDL allocation 
components, the pollutant reduction scenarios, implementation strategies, and reasonable assurance that the TMDL can 
be implemented and a summary of the public participation process.   
 
The process for amending the WQMP regulation is specified in DEQ’s “Public Participation Procedures for Water 
Quality Management Planning”.  The amendments consist of adding three new WLAs that are included in TMDL 
reports previously approved by EPA.  Staff will therefore propose that the Board, in accordance with §2.2-4006A.4.c 
and §2.24006B of the Code of Virginia, adopt the amendments to the WQMP Regulation (9 VAC 25-720). 
 
REPORT ON FACILITIES IN SIGNIFICANT NONCOMPLIANCE:  Four permittees were reported to EPA on 
the Quarterly Noncompliance Report (QNCR) as being in significant noncompliance (SNC) for the quarter ending 
December 31, 2013.  The permittees, the facilities and the reported instances of noncompliance are as follows: 

1. Permittee/Facility: King George County Service Authority, Dahlgren District Wastewater 

Treatment Plant 

Type of Noncompliance: Failure to Meet Interim Effluent Limit (Total Nitrogen) 

 City/County   King George, Virginia 
 Receiving Water:  Unnamed tributary to Williams Creek 

Impaired Water: Williams Creek is impaired due to low dissolved oxygen  and the presence of 
high levels of Enterococcus.  The sources of the impairments are listed 
variously as agriculture, municipal point sources, industrial discharges, 
sanitary sewer overflows, loss of habitat and atmospheric deposition of 
Nitrogen.  

 River Basin:   Potomac and Shenandoah River Basins 
 Dates of Noncompliance: 2013 Annual Limit 
 Requirements Contained In: Consent Order 
 DEQ Region:   Northern Regional Office 

The violation has been incorporated in a draft penalty order addressing permit violations at other treatment 
facilities owned and operated by the Authority.  Staff of the Northern Regional Office have indicated that the 
draft order will be forwarded to the Authority for review and discussion in the near future.  

2. Permittee/Facility:  Dupont Teijin Films Wastewater Treatment Plant 

Type of Noncompliance: Failure to Meet Interim Effluent Limit (Biochemical Oxygen Demand) 

and Failure to Report Effluent Limit Data (E. coli) 
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 City/County   Hopewell, Virginia 
 Receiving Water:  James River 

Impaired Water: This area of the James River is impaired because of inadequate submerged 
aquatic vegetation, low dissolved oxygen, high chlorophyll a, high E. coli, an 
inadequate benthic community and the presence of PCBs. The sources of the 
impairments are listed variously as agriculture, atmospheric deposition of 
Nitrogen, industrial point source discharges, loss of riparian habitat, 
municipal point source discharges, excessive sedimentation, nonpoint source 
stormwater discharges, sanitary sewer overflows and combined sewer 
overflows.   

 River Basin:   James River Basin 
 Dates of Noncompliance: December 2012; March, April and July 2013 
 Requirements Contained In: Consent Order and Permit 
 DEQ Region:   Piedmont Regional Office 

A consent special order, with an administrative penalty of $31,175.00 has been executed by Dupont and 
scheduled for public notice beginning June 2nd.   The Biochemical Oxygen Demand violations have been 
addressed through elimination of the wastewater stream, the reporting violation has been addressed through 
review of reporting requirements. 

3. Permittee/Facility:  Coeburn Norton Wise Regional Treatment Plant 

Type of Noncompliance: Failure to Meet Interim Effluent Limit (Ammonia as Nitrogen) 

 City/County   Coeburn, Virginia 
 Receiving Water:  Guest River 

Impaired Water: From the Parson Branch confluence downstream to the Bad Branch 
confluence the Guest River benthic macroinvertebrate community is impaired 
because of mining, silvaculture and agricultural activities.  In addition PCBs 
have been found in edible fish tissue although the source of the PCBs has not 
been identified.  Finally the River is impaired due to high levels of E. coli 
from failing septic systems and straight pipe discharges.   

 River Basin:   Tennessee and Big Sandy River Basin 
 Dates of Noncompliance: October 2013 
 Requirements Contained In: Consent Order 
 DEQ Region:   Southwest Regional Office 

The treatment plant is undergoing a major upgrade, as required by the order.  Treatment efficiencies have been 
sporadically reduced because of construction activities, as evidenced by the October violation.  Because the 
violation was a one- time occurrence regional enforcement staff have determined that enforcement action does 
not appear necessary to address this issue.  

4. Permittee/Facility:  Greensville County Water and Sewer Authority, Three  

Creek Sewage Treatment Plant 

Type of Noncompliance: Failure to Meet Permit Effluent Limit (Copper) 

 City/County   Greensville County, Virginia 
 Receiving Water:  Three Creek 

Impaired Water: Three Creek is impaired due to a VDH fish consumption advisory for 
mercury.  The source of the impairment is unknown, however atmospheric 
deposition is suspected. Three Creek is also subject to an E. coli TMDL. 

 River Basin:   Chowan and Dismal Swamp River Basins 
 Dates of Noncompliance: November and December, 2013 
 Requirements Contained In: VPDES Permit 
 DEQ Region:   Piedmont Regional Office 

The Authority is already subject to a consent order requiring corrective action to address copper and zinc 
permit effluent limit violations.  The Authority has complied with the terms of the order and plant treatment 
efficiencies have improved but compliance with effluent limits for copper has not been fully attained.  
Hardness data recently provided by the Authority indicates that the copper limits may need to be amended.  In 
addition the Authority has offered to perform a water effects ratio study to confirm whether permit effluent 
limits for copper should be revised.  Piedmont enforcement staff have drafted an amendment to the order, 



 22

requiring that the Authority perform the study, and have forwarded the document to the Authority for 
signature.   
 

McGill Environmental Systems of N.C., Inc., Waverly - Consent Special Order with Civil Charges:  McGill 
owns and operates the Facility in Waverly, Virginia.  The Facility manufactures, stores and distributes compost for 
profit.  The Facility discharges stormwater associated with industrial activity to an unnamed tributary of the Black 
Swamp. McGill does not have permit coverage or a permit to discharge.  On August 8, 2012, DEQ staff investigated a 
complaint of black colored water in the tributary to Black Swamp that borders the Facility.  DEQ staff took water 
samples in Black Swamp downstream of the Facility, which showed elevated levels of Total Nitrogen (“N”), Total 
Kjeldahl Nitrogen (“TKN”), Total Phosphorus (“P”), ortho-Phosphorus (“Ortho-P”) and five day biochemical oxygen 
demand (“BOD5”).  On October 16, 2012, DEQ staff returned to Black Swamp and sampled three locations which 
included a location below the Facility.  The October 16, 2012, samples showed a large contribution of N, P, total 
suspended solids (“TSS”), ammonia and BOD5 being discharged from the Facility’s stormwater outfall 003, located in 
stormwater pond 003, to state waters.  Specifically, ammonia was reported as 475 mg/L at a pH of 7.28 at outfall 003.  
DEQ staff also observed a significant area of dead vegetation in Black Swamp, extending from outfall 003. On 
December 12, 2012, DEQ staff took water samples at six locations located on the Facility.  The December 12, 2012, 
samples showed elevated levels of N, TKN, P, ortho-P, TSS, ammonia and BOD5 being discharged from the Facility’s 
stormwater pond 003, through outfall 003, to state waters.  Specifically, ammonia was reported as 1250 mg/L at a pH 
of 7.40 at outfall 003.  McGill did not report any discharges from outfall 003 to DEQ.  McGill temporarily isolated, 
using a clay berm, the biofilter at the Facility, which was determined to be the source of the elevated discharges into 
Black Swamp.  All water collected from the bermed area was contained within the Facility.  By January 26, 2013, the 
biofilter and the air distribution piping under the biofilter media had been removed. By March 25, 2013, all biofilter 
media was being processed through the Facility and the piping to stormwater pond 003 was permanently closed.  By 
July 28, 2013, stormwater pond 003 and outfall 003 were eliminated.  McGill agreed to the Consent Special Order with 
DEQ to address the above described violations.  The Order requires the payment of a civil charge and performance of 
appendix items.  The appendix items require McGill to submit a sampling plan for stormwater pond 001, implement 
the sampling plan and submit the results to DEQ, submit a complete permit application to DEQ and if DEQ determines 
it to be necessary, implement a corrective action plan.  Civil Charge:  $49,140.   
 

Celebrate Virginia South, LLC for the Celebrate Virginia! South Project, Fredericksburg - Consent Special 

Order:   The Celebrate Virginia! South Project (Site) owned by Celebrate Virginia South, LLC (Permittee) consists of 
the development of a mix use commercial and residential development with associated infrastructure.  The project site 
is located in the City of Fredericksburg, Virginia.  A VWP Individual Permit Number 07-0245 for impacts was 
authorized by DEQ on October 16, 2007, with a major modification authorized June 25, 2009 (Permit).  The Permit 
authorized the total permanent impact of 1.68 acres of surface waters, consisting of 0.35 acre of palustrine forested 
wetlands, 0.03 acre of palustrine scrub-shrub wetland, 0.34 acre of palustrine emergent wetland, 0.06 acre (361 linear 
feet) of perennial stream channel, 0.51 acre (3,940 linear feet) of intermittent stream channels and 0.39 acre of open 
water.  Compensation for permitted surface water impacts was to be provided through the purchase of 0.69 wetland 
credit from the Blackjack Wetland Mitigation Bank and 0.40 wetland credit from the Burnley Farms Wetland 
Mitigation Bank; on-site restoration of 1,882 linear feet of stream channel, enhancement of 1,772 linear feet of stream 
channel, preservation of 2,114 linear feet of stream channel, reforestation of 6.28 acres of riparian buffer and 
preservation of 12.48 acres of riparian buffer; and an in-lieu fee contribution to the Virginia Aquatic Resources Trust 
Fund.  The Permittee began development of the site in October 2007.  DEQ staff conducted mitigation site visits on 
January 6, 2010, March 18, 2010, September 22, 2010, September 22, 2011, July 31, 2012, January 1, 2013, and 
January 30, 2013, and conducted a compliance review of the permit file on February 12, 2013.  In response to the site 
visits and file review, DEQ issued a warning letter (WL) to the Permittee on March 21, 2013.  On April 22, 2013, DEQ 
received a written response to WL but did not receive the required corrective action plan addressing the observations 
outlined in the WL.  Based on the WL response confirming the failure to complete work on site and submit a revised 
CAP,   DEQ issued a Notice of Violation (NOV), dated May 30, 2013, to the Permittee.  The NOV cited the same 
violations as the WL.  The violations listed in the NOV are as follows: 

1. Failure to complete on-site stream compensatory mitigation activities, including approximately 6.17 acres 
of riparian buffer planting in Areas 1 and 2 and approximately 561 linear feet of stream restoration and 
817 linear feet of stream enhancement activities in Area 3, as required by Permit Part I.K.4 (October 16, 
2010). 



 23

2. Failure to complete and submit to DEQ the stream mitigation monitoring reports documenting activities 
and/or success in Areas 1 and 2 during years 2011 and 2012, as required by Permit Parts I.L.5 and I.L.6. 

3. Failure to complete and submit to DEQ an as-built survey for Areas 1 and 2, no later than December 15, 
2010, as required by Permit Part I.L.4. 

On August 8, 2013, DEQ met with representatives of the Permittee and WEG to discuss the NOV and corrective action 
plan (CAP).  At the meeting, the Permittee stated that the failure to successfully complete the mitigation activities was 
due to the loss of financial support from the development’s bond-holders.  The Permittee went on to state that separate 
funds were secured for the work in Areas 1 and 2 which should be complete and ready for planting in Fall 2013, as 
detailed in a mitigation plan, submitted to DEQ at the meeting.  In addition DEQ and the Permittee discussed the 
option of buying credits as a substitute for the conducting the mitigation work in Area 3.  As a follow-up to the 
meeting, DEQ inspectors conducted a site visit on August 12, 2013.  On October 15, 2013, Department staff met with 
a representative of Celebrate Virginia and WEG to discuss the stream restoration as-built drawings, remaining 
compensatory mitigation, and the Consent Order process.  On October 31, 2013, WEG submitted a follow-up letter to 
DEQ proposing that the mitigation of Area 3 impacts be satisfied through a combination of preservation, equal to 117 
credits and purchase of stream credits. On November 27, 2013, WEG submitted the final as-built survey of the 
compensatory stream channel enhancement and restoration activities completed in Areas 1 and 2.  The Consent Order 
requires the Celebrate Virginia to: (1) begin planting buffers for Areas 1 & 2 and (2) submit proof of purchase of 678 
stream compensation credits, and (3) submit to DEQ for review and approval a preservation plan satisfying a burden of 
117 credits.  Civil charge:  $45,000. 
 
Iluka Resources, Inc., Greensville County - Consent Special Order with Civil Charges:  Iluka Resource Inc. mines 
heavy mineral sands.  At the concentrator plants the facility uses process water to move and separate the mineral sands 
from clay.  The process water is then recycled and used again at the plant.  The background for each facility is 
provided below.  
Brink Mine:  Iluka owns and operates the Brink Mine facility in Greensville County, Virginia and on May 2, 2008, 
DEQ issued Brink Permit to Iluka for wetland and stream impacts associated with surface mining operations at Brink.  
The Brink Permit expires on May 1, 2023.  On September 3, 2012, a representative of Iluka observed a ruptured 
process line on the discharge side of Booster Pump 1907 and on September 4, 2012, Iluka reported the ruptured line 
which resulted in an unpermitted discharge of approximately 1,400 gallons of process water which contained sixty 
percent solids.  The process water flowed into and then beyond three in-series sediment traps, into an unnamed 
tributary of Fountain’s Creek and adjacent wetlands.  Iluka followed up with a written report on September 7, 2012. 
DEQ staff conducted an inspection and confirmed the estimated discharge, of 1,400 gallons, which impacted 500 
linear feet of an unnamed tributary of Fountain’s Creek based upon the amount of deposited clay.  On September 30, 
2012, a representative of Iluka observed a ruptured process line in the same location as the aforementioned September 
3, 2012, incident and on October 1, 2012, Iluka reported the September 30, 2012, incident which resulted in the 
unpermitted discharge of approximately 162,000 gallons of water which contained 40 percent solids.  Of that volume, 
approximately 31,400 gallons of process water which contained six percent solids overflowed the site containment 
features and were discharged into an adjacent stream and wetland.  Wetland impacts were to 1.19 acres and stream 
channel impacts were to 1290 linear feet of an unnamed tributary of Fountain’s Creek.  Iluka followed up with a 
written report on October 3, 2012.  By the time DEQ staff met with Iluka representatives, Iluka had undertaken 
corrective measures, including seeding of the wetland, pipeline repairs, design changes, as well as implementing a 
corrective action plan which included, design changes to Brink pipelines, change in pipeline materials, and an 
extensive change to operations and maintenance procedures and protocols.  On January 16, 2013, a representative of 
Iluka observed a change in flow and pressure on the feed line. Upon further inspection the representative discovered a 
ruptured line on the feed line between the 1908 Booster Pump and the Brink Concentrator. Iluka reported the ruptured 
line which resulted in an unpermitted discharge of approximately 37,500 gallons of process water which contained less 
than 2 percent solids.  The process water flowed into and then exited a sediment trap, into an unnamed tributary of 
Fountain’s Creek and adjacent wetlands.  Sediment, a pollutant, collected in 4 areas, each measuring 5 feet by 3 feet 
with a depth of less than 0.5 inches.  Iluka followed up with a written report on January 21, 2013. 
Concord Concentrator:  Iluka owns and operates the Concord Concentrator in Sussex County, Virginia and on 
August 24, 2004, DEQ issued Concord Permit to Iluka for wetland and stream impacts associated with surface 
mining operations at Concord.  The Concord Permit was extended on May 10, 2011, and expires on August 23, 
2019.  On August 10, 2012, a representative of Iluka noticed a berm breach in a tailings pond which resulted in an 
unpermitted discharge to forested wetlands and the stream channel of Manlove Branch from the aforementioned 
tailings pond.  A representative of Iluka reported the discharge to DEQ and a written report followed.  On August 
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21, 2012, DEQ staff conducted an inspection and found that the unpermitted discharge occurred when tailings 
from pond No. 1135 migrated down the outside of the outfall pipe, which bisected the berm for volume control.  
Mine tailings wastewater flowed from the pond into a sediment trap.  The capacity of the trap was exceeded 
resulting in an unpermitted discharge of sediment, a pollutant, up to a foot deep, to 0.26 acre of forested wetlands 
and 780 linear feet of Manlove Branch.  On December 4, 2012, DEQ staff met with representatives of Iluka to 
discuss the violations.  Iluka had undertaken corrective measures, including removal of the sediment and seeding 
of the wetland, had installed hay bales, pipeline repairs, design changes, as well as implementing a corrective 
action plan which included, design changes to Concord pipelines, change in pipeline materials, and an extensive 
change to operations and maintenance procedures and protocols.   
Iluka agreed to the Consent Special Order with DEQ to address the above described violations.  The Order requires the 
payment of a civil charge and performance of a Supplemental Environmental Project (“SEP”) which was approved on 
March 12, 2014.  Civil Charge:  $83,083 of which Iluka shall pay $21,208 and satisfy the remaining $61,875 by 
satisfactorily completing a SEP 

Authorization of Grants from the Combined Sewer Overflow Matching Fund:  Section 62.1-241.12 of the Code 
of Virginia established the Combined Sewer Overflow (CSO) Matching Fund (the “Fund”). The Fund was created 
solely for the purpose of providing grants to localities for CSO projects.  The 2013 General Assembly authorized bond 
proceeds to be provided through the Fund for two localities and the Board must also authorize those funds in 
accordance with the budget language.  The General Assembly authorized $75 million of bond proceeds through the 
Department of Environmental Quality to the Fund to make grants to the cities of Lynchburg and Richmond to pay a 
portion of the capital costs for their CSO projects. In accordance with the legislation, of the $75 million, $30 million 
shall be provided to the City of Lynchburg and $45 million shall be provided to the City of Richmond.  Both cities 
have been progressing with development of their CSO projects to be financed through bond proceeds from the Fund 
and have been working with the Department to establish grant budgets and meet the requirements for the grant. The 
Virginia Resources Authority, the financial administrator of the Fund, has developed draft grant agreements and is 
prepared to move forward with award of the grants. Department staff with monitor the projects during construction to 
insure the funds are used and accounted for appropriately. Board authorization is necessary prior to the grant awards.  
Staff will recommend that the Board authorize the disbursement of grant funds in the amounts of $30 million to the 
City of Lynchburg and $45 million to the City of Richmond for the purpose of implementing their CSO projects. 
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